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ié 2ace d r > | as Se . . 
ol the I ye Re per on von for the | bill counterfeit; but as G was a volunteer in 
( its and County of 1 ow ork, at the the passing of the bill, and M had been origins 
City-Hall of the said City, on Monday, ally deceived and had lost the amount, the 
the Sd dav of January, in the vear 4 jury convicted (i but acquitted M. 
four Lord thousand eight hundred Where aman who had reasonable grounds for 
orour Lora one thousand eight hundrec | believing a note bad, carried it to another and 
and ty enty. ! =6told him he wanted to know if it could he dis- 
| = counted, and left it for examination, this is nota 
passing with an intent to defraud. 













The Honourable 
Qs vA Jp AT ls i . 4 4 
CADWALLADER D, COLDEN, || The prisoners were indicted separates 

Mayor. | ly for forging and uttering a counterfeit 

,* | bill of S100 0n the Louisiana Bank, on the 
|| loth day of November last. 

The bill upon which the indictment 





| 
} 
PRESENT, | 


JOHN MORSS, and 
GEORGE B. THORP, 
P. C Van Wren, Jest. A, 


Joun W. Wyman, Clerk. | Was founded, was in the English lan- " 
!| guage on the left hand, and in French on 
omen | the right, as follows ; wl 
} ; 
(COUNTERFEITING. ) i ‘No. 520. 
| — = 
; sees -_ ; _ || The President, Directors and Co. 
JAMES ~ pee rat JAMES } of the Louisiana Bank, promise to pay tf 
. .4 ‘ cE6 | 
MELROY'S Cases. || Duplesses or bearer, on demand, one 
: , | hundred dollars. New-Orleans, 4th 
Van Wyvern, Counsel for the Prosecutions. |! \arch. 1915 
y) —_ , » ss _— y » 49 9 aes ee 7 
| Priv a esac and Scort, Counsel for | ‘“ Le President Directeurs & Co. de la 
he “79 e od ee 
ail eiatinns | Banque de la Louisiane payeront a f Du- 
thous — oe | plesses ou au porteur sur demand cent 
LONEN & an may have 1c eceive im Te- |! . 4 
’ a Ss cease ar a ech kee (| ptastres. N. Orleans, 4 Mars, 1018, 


ceiving a counterteit bill, having paid for it the 
tull consideration, yet, if he bas afterwards | 
reasonable grounds for believin=« it to be coun- 
{ terteit and passes it, he subjects himself to the 


i Thos. Urquhart, Pres’t. 
punishment preseribed by law for passing coun- | 

} 

| 

| 


Thos. ss Harman, Cash’r.” 


The evidence as applicable to both 
cases, which were tried on the 7th of 
January instant, was in substance as fol- 
| lows: 

M, who had been deceived by a counterfeit bill, || _ During the month of August last, 
passed it to A, in New-York, who gave him a i M‘Elroy, one of the prisoners, an aged 
aaa 5 soanlbie dip rang tpn ~~ ii man, of a respectable appearance and 
feit, directed sesame dw Aagualeastentios aed I good character, residing “ Philadelphia, 

withhold payment, and when M called refused || where he kept a livery stable, brought 

payment, who commenced a suit forthe re- |! for sale, a valuable horse to this city. 
ae a pee ana, roto sag Sa | He sold the horse to a stranger for $i40 
bill so aad Was * cognterfeit and a verdict || and received the bili in question as part 
was rendered in his favour. M afterwards ob- |} payment; but did not deliver the horse 
tained possession of the bill, showed it to seve- |; before he had made inquiry whether the 


ral persons, some of whom told him it was good : noe : 
ss || bill was good. For that purpose he went 
and others that it was bad. G at the instance ‘| —s 


terfeit money knowing it to be counterteit. 
It is not necessary in such cases for the publie 
. proseentor to show that the prisoner knew, to 
an absolute certainty, that the bill so passed 
Was counterfeit. 





_of M. and in consideration of §5, to be spent | with William Heron, at whose stable the 
between them, passed the same bil: it war) horse was kept, through Division-street 
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and called on a number of persons said to || the President of the Planter’s Bank im 
be good judges, among whom was Phin- | New-Orleans, of which the witness was a 
eas Lounsberry, who pronounced the bill | director. Ife had often seen him write, 
good. ‘They also went to several bro- || and believed the signatures on the bili 
kers in Wall-street, who passed the same | both of the President and Cashier to have 
judgment. | been forged. After this, with other evi- 

Afterwards, M‘Elroy went into Wall- |) dence was produced, Allen succeeded, 
street to get the bill discounted, but con- | and judgment was rendered in bis fa- 
sidering the rate charged to be too high, |) vour. 
he carried the bill to the lottery office of || The testimony of the Mavericks and 
Moses Allen in Broadway, who, being | that of Packwood was, in amount, the 
particularly in want of New-Orleans bills, |) same on this trial; but, from the cross- 
offered to discount this at ten per cent. |) examination of Peter Maverick, it ap- 
The prisoner having acceded to the oiler, || peared that the witness and his brother 
wished Allen to pay him in Philadelphia |; made the plate for the Louisiana Bank 
bills; but not having them, he offered || twelve or fourteen years ago, since which 
him a draft for $90 on the house of his | time another plate had been made by 
partner in that city, which the prisuner jjsome other engraver from which bills 
accepted. A short time after he had | recently issued are struck. Italso ap 
left the office, a man meanly attired, || peared from the testimony of all the wit 
brought to Allen for discount another || nesses sworn on behalf of the prose 
biil of the same denomination and im-|| tion on the point of the forgery, that © 
pression and on the same bank. ‘This bill || bill was a very exact imitation of the ti 
Allen immediately discovered to be coun | vills. 
terfeit; and, on examining the bill taken |, Sometime after the trial had taken 
of the prisoner, found it also bad. Allen, || place, M‘Elroy called on Allen for the 
thereupon, wrote immediately to bis! bill, alleging that he wished to return it 
partner in Philadelphia, enclosing the '\to the man from whom it came if he could 
bill, and directing him when the draft} be found. Allen wrote a note to the at- 
should be presented, to pay it with the | torney,in whose hands the bill was lodg- 
biil enclosed. || ed who delivered it to the prisoner. 

In two or three weeks M‘Elroy came |; It appeared that he afterwards sent the 
to Allen with the draft, and asked him it); bill by Sloan Chrystie to several places 


| 
| 


he would pay the amount in money. } to ascertain whether it was good. The 
| 

















Allen told him that the bill wasa counter-! prisoner, M‘Elroy, afterwards went to 
feit, and refused payment. the store of Edmund P. Brady, in Catha- 

The prisoner indignantly left the office || rine-street, and asked John Redon, a 
and commenced a suit against Allen in || clerk, what the discount on the bill would 
the Marine Court to recover the money. , be, requesting him to discount it as he 
He detended the suit on the ground that || was going to sea, and would trade out 
the bill for which the draft was given was | fourteen or fifteen dollars. Redon told 
« counterfeit. ‘To establish this allega-!| him that he could not discount it; and 
tion, he produced as witnesses on the || the prisoner left it with him to have it 
trial, Messrs Peterand Samuel Maverick, || examined. Redon, ontbe return of Bra- 
brothers, the engravers of the plate from || dy, gave him the bill, who satisfactorily 
which the genuine bills on that bank were || ascertained that it was bad; and it was 
formerly struck, who concurred in stat- | returned, with that information, by Redon 
ing that the bill in question was notstruck || to the prisoner, M‘Elroy. : 


from the plate engraved by them. Samu- At the grocery store of Barnard Kyle 


e} Packwood was also introduced by Al- | in Bancker-street about the 15th of De- 
fen as a witness, and testified that he was 


t | cember last, M‘Elroy, had a conversation 
well acquainted with the bills ofthe Lou- || with Gallaher, the other prisouer, in 
isiana Bank, and with the signatures both || presence of Kyle, wherein M-Elroy re- 
of the President and Cashier. The latter || lated the history of his misfortunes in re- 


gentleman, who bad been Cashier of that t lation to the bill, spoke of the result of 


Sank tour or five years, was formerly || the suit, and of his attempt to pass the 
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ull to brady ; and it was finally agreed | 
Fetween the prisoners, in consequence of 
the voluntary offer of Gallaher, that he 
-hould endeavour to pass the bill, and if! 
he succeeded, that 85, a part of the mo- 
ney, should be spent between them. 
Gallaher, the next morning, went with | 
the bill to the clothing store of Robert | 
Ranks in Catharine-street, and told Den- | 
nis Keenan, the foreman, that he wished | 
to parchase a suit of clothes, and he se- | 
lected a pair of pantaloons, a pea coat and | 
a coat amounting to $17. and offered the 
connterteit bill. Keenan examined the 
Will, which the prisoner said was good: 
and, im confirmation of that) assertion, 


produced a letter, and said that he had re- :: 


cently received an inclosure of s\100 
‘romiits brotherat New-Orleans. Where- 
upon, Keenan delivered the bill to Banks, 
ellhog himto take out $17, but examine 
he bill, Banks sent it to the store of 
Brady, directly opposite, and he imme- 
nately recognised the bill, and detained 
‘t. The prisonercame and earnestly so 

ticited Brady to deliver him the bill; but 
he refused and in a short time had the 
prisoner apprehended, and left the bill in- 
the police, 


In the case of Gallaher, which was first | 
raversed, after the arguments of the 
respective counsel, the Mayor in his 
charge to the jury instructed them, that | 
in the opinion of the court, the guilt or |) 
mnocence ofthe prisoner did not depend |. 


onthe que-tion, whether M‘Elroy receiv- || - ss 
perfect certainty 18 not requisite: it ds 


ed the bill for a good consideration and 
was deceived; for if from the facts, | 
which occurred subsequent to such re- I 


ception of the bill, the jury should be- | 
lieve the prisoner had reasonable grounds | 
ior believing the bill counterfeit, though | 
he may not have had a certain and abso- | 
lute conviction on the subject, he was | 
amenable to the punishment prescribed 
by the statute. Aman, though he has | 


| 
been imposed on by counterfeit money, || 
| 


has no right to impose on others ; and if 


M‘Elroy himself, if on trial, would notbe | 


excusable, much less is the prisoner. | 


With a full knowledge of the facts in re- |, 


lation to the bill he volunteered to pass 


| 


it n consideration of $5, to be spent be- | 
‘ween himself and M‘Elroy. | 
After recurring to the circumstances | 


eclied on by the prosecution to show that '! 


| } 


‘/soner passed it with an intent to defraud. 


H Cony ieted. 





RECORDER. 3 


the prisoner knew the bill to be counter- 
| feit, the Mayor left the case to the jury, 
| who found the prisoner guilty, and, on the 
_ last day of the term, he was sentenced to 
the State Prison five years, 

| In the case of M:Elroy, after the res- 
pective counsel had addressed the jury, 
the Mayor in his charge instructed them, 
that should they believe from the evi- 





this there was no reason to doubt, the 
next and the principal question for their 
consideration would be, whether the pri 


| 
| 
| dence that this Lill was a forgery, and of 
! 


And, on this point, it is not necessary that 
the jury should believe that he actually 
diddetrand. Uf the testimony ts to be be- 
lreved, he passed the bill in two several 
instances: first to Redon, and second to 
Gallaher. DButit is well worthy the con- 
-ideration ofthe jury, whether, when the 
prisoner passed the bill to Redon, it was 
withan intent to defrand, When the pri- 
soner brought the bill to the store, he 


~wanted to know if it could be discounted 


and Jefi it for examination. True it is, 
he said that he was going tosea; but this 
declaration, though improbable, is not 
contradicted. If the verdict depended 
-on this branch of the case, in the view of 
the court, the prisoner ought not to be 
Did he pass the bill to Galla- 
her, knowimg it to be counterieit and 
with an intent to defraud ; for this latter 
branch of the inquiry is involved within 
the other On the point of knowledge, 


suilicient if the prisoner had reasonable 
erounds for believing the bill bad. This 
doctrine had been recently established 


‘by the late Chief Justice in a caee tried 


in the Over and Terminer in Ontario 
county, and was well settled law. In 


'cases of this description, false and incon- 
sistent statements made by the prisoner, 


are generally relied on by the public pro- 
secutor; but in this case the testimony 
‘does not afford them; and the good cha- 
racter of the prisoner will have that 
weight it deserves with the jury. Should 
they believe from the facts and circum 
stances in the case thatthe prisoner pas- 
sed this bill to Gallaher, knowing it to be 
bad, it will be their duty to convict 
‘otherwise to acquit the prisoner. 
He was acquitted. 
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(MISDEMEANOR-DUTY OF A PEACE-OFFICER. )| 


CASE. 


Van Wycx, Counsel for the prosecution. 
Price and Davin Granam, Counsel for | 
the defendant. 


tion made by another that he is a thief; espe- 
cially when the goods alleged to be stolen are 
not in his possession. 


The defendant, a marshal, was indicted 
for a misdemenor at common law, in re- | 
fusing to arrest a woman who had com- | 
mitted a felony in stealing a coat, and for | 
suflering and permitting her to escape ; 
the ¢efendant well knowing that the coat | 
was stolen. 
of January instant. 

It appeared from the testimony of 


of Leonard and Orange-streets,in ths city, 
a Woman in pessession of a coat, tollow- 
ed by a titthe girl who charged her with 
having stolen it. 


longing to Dr Kissam, which he witness, 
leftat his house. The woman refused to 
gow h'‘he witness to the police. Hemet 
one White on whom he called for assis- 
tance, but he referred the witness to the 
defendant, then passing, as an oflicer, to 
whom he related the business, and in- 


formed him that he believed the coat had || 


been stolen. ‘The defendant toid him to 
go to the police and get a warrant. The 
Witness requested him to keep the wo- 
man until he returned, and left her in his 
charge ; but, in the absence of the wit- 
ness, the defendant suflered ber to es- 
cape. 


The counsel for the defendant con- | 


tended that this indictment was not sup- 
ported. The officer 
nor was he bound, 


to detain the woman 


upon the representation of the prosecu- || 
118, and |; 


tor. Mr. Graham cited 3 Inst. 
1 Chitty’s Crim. Plead. P. 21. 

Van Wyck contra. 

The Mayor, in pronouncing the deci- 
sion of the court, said that he had no 
doubt but that upon a hue and cry, when 
property had been stolen, an officer was 
bound to arrest the offender. But in this 


¢ 


A peace officer is not bound to arrest and detain | 
a man as a felon, merely upon the re presen ta- || 


Ile was tried on the 14th | 


James Calhoun, that be saw,at the corner 


Hie took away the coat | 
having found in the pocket papers be- || 


had no authority, | 


W-YORK 


case no such question arises. The pro- 

perty was not with the woman charged 

with the felony, but was left at the house 

of the witness, who informed the defen- 
| dant that he believed it had been stolen. 
| In the opinion of the court, this repre- 
| sentation did notefford sufficient evidence 
i toinduce the defendant either to arres! 
or detain the woman. 

The defendant was acquitted. 


(LARCENY--OWNERSHIP.) 


WILLIAM W. VEITCH’S CASE. 


| 
| 
i| 
| 
, 6 
| 
| Van Wyck, Counsel for the prosecution. 
|Anrnon, Counsel for the defendant. 

1 
| Property having been assigned for the benefit of 
; creditors, and sent by the debtor, as agent for 
assignees, to auction, ror sale, was stolen, and 
in the indictmentthe ownership was laid in the 
debtor; it was held that the ownership ought 
to have been laid in the assignees. 





The prisoner, a young man of good 
appearance was indicted for grand Jar- 
ceny on three several indictments. 

‘The first traversed was for stealing a 
large quantity of hardware, specified in 
|, the indictment, the property of Johan 
‘| Hlewett, on the 22d of December last. 

The prisoner was tried on the 10th of 
| January. 


| 
| It appeared that the property was sto- 
1 len from an auction store in this city, 
| where it had been sent for sale by Hew- 
| ett, i pursuance of the order of his as- 
|| signees, to whom it had been duly as- 
signed forthe benefit of his creditors. 
\ “On an objection to the indictment by 
the counsel for the prisoner, it was held 
by the Mayor, who so charged the jury, 
that the property ought to have been 
_ laid in the assignees. On this charge he 
| Was acquitted. 
| One of the other indictments traversed 
was for stealing @arpenter’s tools and 
| other articles of hardw are, to the amount 
| of several hundred dollars, the property 
| of John Edgar. 
| These goods were stolen at different 
times: the prisoner had frequent access 
to the store; and the principal part of 
| the property was afterwards found at the 


| 
| 
| 
} 














CITY-HALL RECORDER. : 


zaction store of Seaman & Co. where it 
had been carried by the prisoner for sale. 


It appeared he had been im the habit of 


baving and selling at auction; but he 
cave no satisfactory account of the man- 
ner in whiel be became possessed of the 
erica 
on a charge for stealing two fowling pie- 
ces, aspy-glass, a pair of pistols, and oth- 


ep articies from the auction store last 


mentioned ; and on the fast day in term, | 
he was sentenced to the state prison five | 


years. 


SUMMARY. 


GRAND LARCENY. 

Isaac hhichardson was convicted by 
verdict of this offence, in stealing the 
property.of Francis Henrietta, and sen- 
tenced to the state prison four years. 

William Harry was convicted, by con- 
fession. of stealing the goods of Henry 
Packard, and sentenced to the state pri- 
ton three years. 

PETIT LARCENY, 

William Francis, Ezekiel Wilkes, Ed- 
ward Dupoy, Charles Mamilton, Silas 
Cooper, Rudolph Taffey, John Johnson, 
John Dillon, Sandy McLaughlin, Stephen 
King, David Pugsley, Mary Menix, An- 
thony Smith, Elsey Tanner, Julia Butler, 
Mary Smith, John Frisbie, Bartholemew 
West and Jos. Williams ; for these offences 
were severally convicted and the one 
tirst named was sentenced to the peniten- 
tary three years, the iwo following two 
years each, the ten following for eighteen 
months each, the four following for fiiteen 
months each, Frishie for six months and 
the last was fined $50 and the costs. 


4 
ve 


PERJURY. 


Charles Tomlinson, convicted of this 
offence during the term of Ociober last, 
on the last day of the December term 
following, was sentenced to the state pri- 
Son seven years. 


tos He was convicted on this and | 


en - 





5) 
FEBRUARY TERM. 

} 

PRESENT, 

| The Honourable 

| CADWALLADER D. COLDEN, 

| Mayor. 


ASA MANN, and Ald 
| GEORGE B. THORP, ¢ @2e7men- 


Jonn W. Wyman, Clerk. 


| 
r P. C. Van Wycx, Dist. Att. 


i! 
i (FRAUD—CONFESSION. ) 
| 


ROBERT W. STEEL’S CASE, 


| Ronan, Counsel for the prosecution. 
| Price and Scort, Counsel for the prisoner, 


| Though the false pretence charged must be the 
sole inducement to the parting with the goods, 
vet every accidental circumstance which, in 
conjunction with the false pretence, influenced 
the delivery, need not be alleged. 


it 
|| 
I 
} Where one by a false pretence, obtained property 


by reason of his being recognized by the pro- 
secutor as having been in his store before, it 
was held that this was but a circumstance inci- 
dental to the delivery,and not such an induce- 
ment as required notice. 

A voluntary confession in the case of a misde- 
meanor, reduced to writing before a magistrate, 
though not a confession authorized to be taken 
hy him under the statute, as ina felony, may 
be read in evidence. 

Where the complaint of the prosecutor was redu- 
ced to writing in the police,and the confession 
of the prisoner followed, stating that “ the 
charge in the foregoing affidaril is true,” and fur- 
ther « that he obtained goods by false pretences 
from several persons not named in the indict- 
ment, it was held that such confession, so re- 
ferring to an affidavit which neither was nor 
could be given in evidence, should have no in- 
fluence with the jury. 


in which he succeeded with the greater facility 
| 
| 


| 
‘ 
; 
' 
} 
| 


| 
| 


| 
: 
| 
| 





! 
| The prisoner was indicted for afrand, 
in obtaining two kegs of white lead and 
_one of verdegris, the property of Jones 
| & Clinch, by representing to Clinch, one 
|| of the partners. that he, the prisoner, 
'l was a hand on board the brig Warrior, 
and that Mr. Mix the mate of the brig 
| had sent him to Jones & Clinch for paints 
| and oil. 
1} 
| 


} 
| 
\| 
' 
| 
' 


The testimony of Jacob Clinch fully 
supported the charge against the priso- 
ner, so far as to his obtaining the pro- 
perty by means of the representation 
stated in the indictment; but in the 


} 
| 
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course of his testimony this witness fur- || 
ther stated that the prisoner had been to | 
the store several times before the time | 
the goods were obtained, and that this | 
operated as an inducement to the parting | 
with the goods; but the witness could | 
not have delivered them had not the |! 
prisoner made the representation before | 
mentioned. i! 
The witness further testified that he | 
had a conversation with the prisoner in 
Bridewell, and stated to him that it would |! 
be better for him to disclose the whole, || 
and he then confessed that there had |) 
been a combination among several per- || 
sons, of whom he was one, but the dupe |! 
of the others, to obtain property by || 
fraud ; and that goods, as well of the pro- || 
secutor as of others, had been so obtain- || 
ed toa great amount and sold by one { 


| 

Ward. i 
After the introduction of this testimony 
Rodman offered to read the examination | 


of the prisoner taken in the police. | 





Price contended to the court that an | 
examination of a prisoner in the police, 
in the case of a misdemeanor, not being | 
authorized by statute, as in acase of, 
felony, was not good evidence: that the | 
confession made to the prosecutor was | 
made under the influence of a promise : 
and that any confession subsequently 
made in the police should be presumed 
as having been made under the same in- 
fluence continued, or at least. while the 
prisoner was under duress of imprison- 
ment. 

Rodman contra. 

The Mayor pronounced the decision 
of the court, that althouch the statnte 
does not authorize the magistrate to take 
the examination of a prisoner in the case 
of a misdemeanor asin a felony, still a 
voluntary confession reduced to writing 
before a magistrate or any other person, 
is to be regarded asthe act of the priso- 
ner, and therefore is good evidence. 
Whether the confession made to the pro- | 
secutor in Bridewell was made under the | 
influence of a promise of favour, and, if 
go, whether that influence continued its 
operation on his mind when he was ex 














’ 
' 





amined in the police, are questions for 
the jury. It is not tobe presumed that 
any threats or promises of favour were 
made in the police ; and there is no more !! 


reason in this case for the suggestion 
that the confession was made there un 
der duress of imprisonment, than ther 
would be in any case in which the es 
amination had been taken, pursuant to 
the statute, ina felony. 

Charles Christian, one of the police 
magistrates, on being sworn as a witnes- 
on behalf of the prosecution, testilied 
that the examination of the prisoner was 
reduced to writing by the witness on the 
firstof February imstant: that the priso- 
ner declined to sign it, and that so far 
from its having been made under the in- 
fluence of any threat or promise, the 
witness told him that he need not cherish 
any hopes of being made a state evi- 
dence against his accomplices in_ the 
fraud. 

The complaint of the prosecutor, taken 
in the police, detailing the circumstances 
of the fraud, as stated in his testimony, 
was followed by the examination of the 


| prisoner, stating ‘* that the charge in the 
foregoing affidavit is true > 


’ 


and the exa 
mination then proceeds to suow a com- 
bination, between the prisoner and seve- 
ral other persons named, to obtain goods 
by false pretences, and that, in pursu- 
ance of such confederacy, they did obtain 
goods by such means, from persons not 
named in the indictment 


The examination having been read, 
the evidence was closed, when it was 
contended by the counsel of the prisoner 
to the jury that the false pretence char- 
ged in the indictment must be the sole in- 
ducement to parting with the property. 
But, inthis case it appears that the pri 
soner was recognized by the prosecutor 
as having been there before; and _ this 
was an inducement for parting with the 
property. 

The counse} further insisted that the 
confession made to the prosecutor was 
under the influence of a promise: that 
there was no legal evidence in the case, 
independent of the confession in the po- 


‘lice, thatthe prisoner was not a hand on 


board the vessel and had not been sent 
bythe mate for the property he was 
charged of obtaining by false pretences. 
The counsel contended that it was a rule 
applicable to this as well as a case for 
larceny, that the felony should be proved 
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» have been committed before the con- 
‘ession was introduced. 

Rodman contra. 

‘The Mayor stated to the jury in his 
charge that this case was not without its 
difficulties. ‘That in cases of this des- 
cription it was not sufficient to charge 
cenerally that the prisoner obtained pro- 
perty hy false pretences ; but that these 
must be specilicaily alleged. Here the 
Mayor refered to the charge in the in- 
dictment. 

It is true that it must appear that the 
false pretence charged in the indictment 
was the sole inducement to the parting 
with the property. This had been tre- 
quently decided in this court ; and in par- 
ticular in a case tried in April term last.* 
avis was indicted for obtaining $2000 
from Hitchcock & Scribner by falsely 
pretending to them that a certain bill of 
exchange for $3000 in favour of the de- 
fendant, and endorsed by Binney & Lud- 


low, had been sent to Bosten and accept- 


ed. 


appeared that the defendant being pre- 
viously indebted to the firm for brandy 
purchased on credit, and the time of pay- 
ment not having elapsed, was very soli- 
eitous for the loan of $2000, and atter 
having made the false representation 
charged in the indictment, offered the 
witness a check endorsed by Foster & Co. 
for $1500, in anticipation of the payment 
‘ur the brandy. This the witness ac- 
epted and advanced the money, which 
he would not have done merely on the 
representation relative to the bill of ex- 
change. ‘There it was decided, and 
rightly, that the prosecution could not be 
sustained. 
in the indictment was not the sole in- 
ducement for advancing the $2000. But 
in this case that principle is not applica- 
ble. In this indictment it is alleged that 
the prisoner falsely pretended that he 
was a hand on board the vessel, the mate 
of which had sent him for the goods, and 
that by means of such false pretence the 
prosecutor delivered them. He states in 
his testimony he delivered the goods by 
reason of the representation, without 
which he would not have d ne so; but 


* See this case reported 4th volume of the City- 
Yall Recorder, P. 61 
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| that he recognized the prisoner as havin 

| been in the store before, and this opera- 
ted as an inducement for the parting with 
the goods. 

This cannot be considered a false pre- 
tence requisite to be noticed in an in- 
dictment ; it is a circumstance of the same 
nature as an appearance of dress by 
means of which a man is the more easily 
imposed upon by the false pretence. 
| But the testimony of the prosecutor, 
laying out of view the confession made 

to him in Bridewell, is insufficient to 

support this prosecution; and without 

this confession, orthat taken in the po- 
| lice, the prisoner cannot be convicted. 
|For it is not otherwise proved that he 
, was not a hand on board the Warrior, 
| and was not sent fur these goods by the 
| mate. 








From the testimony of Hitchcock it | 


The false pretence alleged , 


| 








| Jt is contended on his behalf, that it 


| was incumbent on behalf of the prosecu- 


'tiun before introducing either confession 
to prove that the offence was committed. 
|The rule alluded to is misapplied ; it is 
'true you cannot convict on a confession 
merely unless it otherwise appears that 
an offence was committed ; but it is im- 
'material what partof the evidence is 
| first introduced: 

| The confession made to the prosecu- 
‘tor in Bridewell, in addition to his testi- 
|mony, appears to be amply sufficient to 
/support this prosecution ; but we ought 


'‘}to be cautious in receiving a confession 


'made under the influence of threats or 
| promises. Previous to the confession 
in Bridewell, the prosecutor without 
|holding out any specific promise, or 
|making any threat, merely said to the 
| prisoner, ‘* now you had better confess.” 
It is submitted to the jury whether this 
is such a promise as destroys the effect 
| of the confession which followed. 
| That confession is the only one or 
| which the jury can rely ; and if it is re- 
| jected, the prisoner must be acquitted. 
| The one taken in the police is prece- 
| ded by a document which neither was nor 
‘could be given in evidence. Itis said in 
this confession that ‘the charge in the 
| foregoing affidavit is true’? That charge 
lis not before us. Ina subsequent part 


| of the coufession it is stated, that he ob- 





tained goods by false pretences from this 
| one and that one; but this general ace 
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knowledgment is not what we want, for 
Clinch had sworn to the same betore. 
We want to be satisfied that he was not 
a hand on board of the brig, and that the 
mate did not send him for the goods. 
Should the jury think with the court, 
that this confession is not to be received, 
their verdict must depend on the ques- 
tion whether the 


under the influence of a promise, If, 
it was, the prisoner ought to be acquit- | 


ted; otherwise, convicted. 


I[e was convicted and sentenced three | 


years tothe penitentiary. 


(LARCENY—INTENT TO STEAL. ) 
VILLIAM HADLEY’S CASE. 


Van Wye, Counsel for the prosecution. 
Price, Counsel for the prisoner. 


When a prisoner intending to steal fowls, broke 


open a hen house inthe night,and being eanght | 


by the owner in the hen manse fed and carried 
away the padlock by which the door was s: _ 
red, it was held that he could not be eonviete d 
of stealing the lock, if ether throuch alarm or 
from any other motive than an intent to steal 
he took it away. 

Quere. Whether a padlock by which an ont 
house is secured, is a fisture attached to the 
freehold. 


he prisoner, a miserable old vaga- 
bond, was indicted for petit larceny in 
siealing a padlock of the value of twenty- 
five cents, the property of Jacob Conk- 
lin, on the 7th of January last. 

‘The prisoner came at night, and broke 
epen the hen house of the prosecutor 
who was awakened by the fowls, and, on 
going out caught the prisoner among 
them, who suddenly passed him and esca- 
ped. The next morning the prosecutor 
discovered that the lower hinge being of 
leather was cut; and this not affording 
an entrance through the door,the padlock 
by which it was secured was broken off 
and was missing. 

Price insisted that the lock was a fix- 
tare, and being a part of the freehcld 
was not the subject of a larceny. 

The Mayor left this as a question for 
the jury, but suggested for their consi- 
deration, asa thing of greater impor- 


confession was made | 


tance, a second — mn: whether the 
prisoner took this lock wth @ felonicus 
iatent. 

It is not every wrongtul taking away 
which constitutes a teloay. Sever: al years 
ago, a negro on Long island, who ran 
away from his master, iook a boat tor the 
purpose of crossing the sound, and come 
with it into this ery. Ele was indicted 
and tried tor larceny in stealing the boat: 
| the question was wellargued ; but it was 
| held by JutgeBenson, who tried the case, 
| that the prosecution could not be sup- 
| 
| 
| 


| 
| 
| 


' 
\ 
| 
{ 
i 
' 
| 
{ 
! 
| 
| 


ported. 
| The property must have been taken 
‘| feloniously ; and it in this case the jury 
should believe that the prisoaver separa 
ted this lock from the door tor the pur- 
pose of stealing the fowls. and trad not an 
intention of steo he ought 
not to be convicted. phere is no evi- 
denee that he carriad 1) away: but even 
if he did, etther through fear or alarm, 
or from any otever intention than that of 
stealing, he ought to be acquitted. 

The Jury acquitted him, 


hinge the lock, 


LIBEL —CONTEMPT. 


| IN THE MATTER OP HARVEY STRONG, ON 
THE COMPLAINT OF HENRY BREVOOKT 
JUN. 


Grirrin, Counsel for Brevoort. 
'Fay and Scorr, Counsel for Strong. 


| The court will not proesed by attachment agains! 
an individ 1 tral for aconte rriyot in sem iin ca private 
letter to another who is the proseentor ina case 
of libel pending against the writ: ‘r of the letier, 
however scurrilous and abusive it may be, and 

- though if may relite to the subject matter of the 
libel, unless it clearly appears that it was de- 
signed to interrupt the administration of jus- 
tice. 

On a proceeding for an attachment. the affidavit 
filed by the party aggrieved, to show cause, is 
to be taken as true ; but if it be evasive, and 
does not directly meet the charce alleged, the 
court will require him to answer interroga- 
tories. 

| For a defendant in the case of a libel to whis sper 
the interjection pish to the prosecutor, attend- 
ing as a witness in the presence of the court, 
but at the time without its notice, in answer to 
a stern look of the prosecutor, intended to in- 
sult the defendant, is not a contempt of court. 
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During the term of July last, four in- 
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alte happen? 
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jietments for libels were 
avainst flarvey 
dios sertain private leters, alleged to 


be ibellous, to Meary Brevoort, suaior, 


eva | yary Strong for sen- 


4 


‘These cases were peuding im this court | 

il the nth fay of February instmt, 
Waen they were ren syed by the deten- 
dant into the supreme court ly certio- 
rari. 

‘The next day Gridin read an affidavit 
of tienry bre voor, junior, staung that 
yester ie while he was attending Court | 
4s a wiiness in those cases, and while he 
Was otssing near Strong, within the bar, 


he wadibly hissed at the deponent msuch 


found by th 2 | 


hits 
she pes 


iby the force of nature 
trivance 
his exterior condition, 
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duced him, he still is not, and cannot be 
, and all the con- 
aad tricks of vanity to set off 
any thing more 
nor less than the sturdy insolent thing 
mother nursed tim on her as 
kiled her turnips and her toys in 


kne e, 


the Fly market; and little, while she turn- 


/odd penny ona peck dis!) 


| YOUr €2 


edftor the moment from fugu/ing tor the 
of potatoes, to 
sooth hits mawlings with the sorvay tof 
nature at her bosom, did she think her 
little sterved bree would one day in in for- 
tane’s frolics, the dignity and con- 
sequence uf the gentleman, and wrin: 
even her heart with the cruel infamy of 
his preposterous gambols. 

“To am going to imurepe before long, 
and shall take a sutheient number of the 
pamphlets with me. 4 have already fure 
friends I have at the college 

1 with a copy of the pubii- 
cations that have appeared at their re- 
, they having heard of your pranks; 
and there has been some sport there at 


ease.” 


ape 


ring 


° ' 
nisbed some 
: 
rf 


fidinbure 


quest 


The other letter contained the follow. 


a 4 ‘ 
ing passage: ‘fT am aware that a 


come 


plaint has this day been ma ney before the 
oy ind pty by you and Cary against me. 
170 On, Ss . but not all the a reocution of 
‘the most savage inventive malignity, spall 


aduanner as to be distactly heard, not 
only by bia, bat by any by stander who 
mieht be near-—that he shortly aiter- 
wails lefi coart to go home and that 
iy followed him, and in the Park 

abesed hui by ¢ ee ine him a hiar, scoun 
rela l coward, Cc} ilens wie bis nio fierhat, 
and accusiage him © f bribing witnesses. 

Ties aflidavit was supported by that 
of Siluam t. Cary and Madhew C. Pat- || 
tevon: and on readine them Gridia mo- 
ved tor a rule against waghteai to show 
cause, the nextday, ay Ferape ins of the 
court, why an attachinent shou ud not is- 
sue aganist him. 

The cals was granted. 

Outhe next day Grifiin moved for an 


iother a 


a | ai 
Vit of Krevoort, annexed to two several 
leviers, purporting to have been wriit: p 
by of them beme dated 
the th andthe other onthe 17th of July 
last. The atlidavit stated that the letters 
Were received through the post-office 
unsealed: deponent verily be- 
lieved they were written and sent with 
an ntention to intimidate and deter him 
from testifving or proceeding on the se- 


tt of,, . _ ‘ 
atfaciioment, and also re tlida- 


Mrony, one on 


anid 


then already 


mentioned in the 


prevent the exposure your vile con deck 
to me hese pe !. and rendered indis- 
pensably necessary in defence of my re- 
putation, which is dearer to me than life.” 

Pay, in showing catse against = rule 
sranted, read an afiulavit of 
Strong, stating that he, the deporent. did 
not hiss Henry Brevoort in the manner 


affidavit: nor did the 


| deponent follow Brevoort from this court ; 


verol indietinents for libels. 

/ he letters contained nearly six pa- 
gf sof very abusive and scurrilous mat- 
ter cgainst Brevoert, and in the one last | 


Mh 


Otto’ 


l,athreatis made of publishing | 


@ pamphlet against him, which would 
Contam the fo Howing extract: ‘* Ile ts 
Still e Satie » JR a live e reature whic h pa- ‘| 


ture and education made him: 
he would deck himself in the lights of 


and while | 


Some fow and fiettive rays of ce pilus it | 


3s said he has and | 


at times exhibited, 


meeting was accidental, and Bre- 
voort first assailed the deponent by call- 
ing him a scoundrel in the street; that 
at the time alluded to, in this court, Bre- 
voort passed near this deponent just as 
ihe court had denied his application to 
bind the deponent over to keep the peace. 
And the said Brevoort looked with stern- 
ness as he passed, and evidently intended 
hy his looks, to insult this deponent ;— 
aad this deponent, in return, merely said 
ina whisper, ‘* pish,”’ and nothing more ; 
that in this he meant no disrespect or 


the 


Some pride of fortune a happy maich’ pro- || contempt of this court or its authority. 


Von. - 


- 
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Griffin insisted that a rule to show || of answer to the contempiuous look, 


cause ought to be granted on the affida- || 
vit annexed to the letters, as their object || 
manifestly was to intimidate the prose- 
cutor and prevent him from a 
And the counsel further argued, that ad 


mitting the facts cont tained in the exc - 
patory affidavit to be true, still. the werd | 


pish, uttered in the presence of the court 
to the prosecutor, was highly contemp- 

tuous. he atlidavit is evasive 
notwithstanding it denies any intentional 


. anid 


disrespect to the court, they were bound iT 


to yudre whether the matter was « 
tempt or not.—tHle cited, | biawk. Vv © 
p. 90. Atkyns p. 469,471, and 1 Ua 
ALD 

Fay and Scott, contra. 


The mavor delivered the opinion of 


the court, that however scurrious and 
abusive the detters read may be, there 
was buf ene passage in etther of them 
which by any possi 
sti ‘ued info a design to impede 
lic administration of justice: *¢ | 
ware that a iomaileink has this day been 
made before the grand jury by you and 
Cary against me,” &e. 
succeeding mat 


idity 


And taking the 


we are warranted in saving that sach de- 
sign is not clearly apparent. These let 


the pubs! 


fer in connexion with this, | 


ters, no doubt, contain gross libels on the 


prosecutor and his mother. 
There is another remedy, and we 
shoul! he extremely cautious in proceed- 


‘| atthe corner of 
streets, at the time 


ing we Asummary manner, where the par- | 


ty is deprived of a trial liv jury, unless 
the matter of contempt clearly appears. 


With regard to the question whether | 


the rule to show cause should be made 
absolute in the other matter, itis asound 
principle that the affidavit in exculpation 
and in answer to the charge, must be ta- 
ken as true. Should it be evasive, and 
not meet the charge directly, and the 
court should judge interrogatories ne- 
cessary for the purpose of obtaining an 
explicit answer to the matter alleged, 
they may order them filed, 


case, the charge is sufliciently met: it 


is alleged that Brevoort passed Strong ), 
and cast astern look at him, evidently | 


intending to insult him, and that by way ‘| state prison for life. 


could be con- | 


am a= jj 


burglary, for the pris oner 
| the 


But in this |, 


Strong whispered pish and noithiug more. 
And this passed without the notice of the 
court at the time. Wedo not consider 
this a contempt requiring the interposi- 
tion of the court, and therefore deny the 
motion for a rule to show cause why an 
attachment should not issue on the athi- 
davit annexed to the letters, and order 
the rule granted to be dischar- 
ead, 


vihy 
"AY 
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(BURGLARY DWELLINGS HOUSE, 


t > wy tC! ‘ 1 
WILLIAM WOOD'S CAsi 
Pricn, Counsel for the proscev tron, 
hop ARs Counsel fort ers 
a } ‘ . t. . . = a 
i) ‘ ito a sfore Torney ere IS a COE- 
munieation tuto a room oot | tor Slee ine 
bya clerk, belonging to the faniuly of the own 
erot tie store, whose family resides at a sepa 
rate place, is a burglary 


The prisoner was indicted for a bur- 
glaryv, in breaking and entering the dwel- 
ling house of Ezekice! Miles, in the ninth 
ward of this city, on the maght of the Ist 
of February, and stealing S150 in silver 
com. 

ft appeared that the prisoner broke 
and entered the store of the prosecutor, 
Perry and Greenwich- 
stated in the indict- 


ment. Ilis family resided at a place se- 
parate from the store; but two of his 
clerks, members of his family, slept in 


rooms from which there was a communi- 
cation into the store. ‘The prisoner con- 
fessed that he broke the store and stole 
the money. 

Rodman insisted that this was not a 
did not break 
dwelling house. The counsel cited 
3 Chitty’s Crim. Plead. 1091. 

Price, contra. 

The mayor said there was no case 
Letter settled than that this was a burg- 
lary. He so charged the jury, who con- 
victed the prisoner, and on the last day 
of the term, he was sentenced to the 
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